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ORDER

The Opinion filed March 25, 2002 is amended to include
docket number 00-70189, which was inadvertently omitted
from the opinion caption.

The mandate shall issue forthwith in docket number 00-
701809.

OPINION
REINHARDT, Circuit Judge:

The National Labor Relations Act (“NLRA” or “the Act”),
as amended, establishes an elaborate and complicated struc-
ture that governs labor relations in almost all of the industries
within the nation’s private sector.* Collective bargaining is the
central concern of that structure, and labor unions are essen-
tial to the collective bargaining process. The Act contains a
union security provision, § 8(a)(3), that helps secure the role
of unions in the collective bargaining process by permitting

The National Labor Relations Act was enacted in 1935 and signifi-
cantly amended in 1947, in a series of amendments collectively entitled
the Labor Management Relations Act of 1947. 29 U.S.C. 88 151 et seq.
The railroad industry is covered separately by the Railway Labor Act
(“RLA”) enacted in 1926. 46 U.S.C. 8§ 151-188. The RLA was amended
in 1936 to cover airlines.
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unions and employers to enter into agreements requiring
employees to become union members.” It is the interpretation
of that provision that is at issue in this case.

The union intervenors, United Food and Commercial
Workers Union Locals 7 and 951, serve as the exclusive bar-
gaining representatives for the employees of several retail
food companies. Collective bargaining agreements (“CBAS”)
negotiated between the employers and the unions govern the
terms and conditions of the employees’ employment. The
National Labor Relations Act, as amended, requires that an
exclusive bargaining representative must represent all
employees in a bargaining unit — union members and non-
members alike — when bargaining for wages, benefits, and
working conditions, and when resolving grievances with the
employer.® 29 U.S.C. § 158(b)(2)-(3). The NLRA also permits

2Section 8(a)(3) permits an employer and a union to enter into an agree-
ment which “require[s] as a condition of employment membership [in the
union] on or after the thirtieth day following the beginning of such
employment.”

3Under the NLRA, union representation is conducted on a bargaining
unit basis; a bargaining unit is “a grouping of two or more employees
aggregated for the assertion of organizational rights or for collective bar-
gaining.” 1 Patrick Hardin, The Developing Labor Law 448 (1992). If the
employees in a given workplace make a sufficient showing of interest, the
NLRB will determine the boundaries of the appropriate bargaining unit
and conduct an election amongst the employees in the unit to determine
whether the union shall serve as the unit’s exclusive bargaining represen-
tative (or, if more than one union wishes to do so, which union). Although
the statute does not specify how the composition of an appropriate bar-
gaining unit shall be determined — the bargaining unit is simply referred
to as “a unit appropriate for such purposes [i.e., collective bargaining]”—
the NLRB has developed a body of case law on the subject. 29 U.S.C.
8 159(a). The NLRB examines a number of factors, all revolving around
whether the employees in the proposed bargaining unit share a “commu-
nity of interests.” Katherine V.W. Stone, The New Psychological Con-
tract: Implications of the Changing Workplace For Labor And
Employment Law, 48 UCLA L. Rev. 519, 621-24 (2001). Those factors
include “(1) extent and type of union organization of employees; (2) bar-
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the exclusive bargaining representative and the employer to
require that all employees become dues-paying “members” of
the union. NLRA § 8(a)(3). Thus all persons in the bargaining
unit receive the benefits and share the economic costs of
union representation. Were “free riders” able to obtain the full
benefits of the union’s efforts without paying their share of
the costs, union membership would likely be drastically
reduced and the collective bargaining system seriously under-
mined. Communication Workers of America v. Beck, 487 U.S.
735, 743 (1988)

The Supreme Court held, in NLRB v. General Motors, 373
U.S. 734, 743 (1963), that § 8(a)(3)’s “membership” require-
ment can be satisfied simply by the payment of the requisite
dues.* Thus, employees under a “union shop” arrangement
who are required by contract to become union members, may
be subjected to only one membership requirement — the pay-
ment of dues — and employees under an *“agency shop”
arrangement who are required by contract only to pay dues
need not become union members even in form. See Marquez
v. Screen Actors Guild, 525 U.S. 33, 46 (1998) (explaining
that in light of General Motors and Beck, “the statutory lan-
guage [of 8§ 8(a)(3)] incorporates an employee’s right not to

gaining history of the industry, as well as with respect to the parties before
the Board; (3) similarity of duties, skills, interests and working conditions
of the employees; (4) organizational structure of the company; and (5) the
desires of the employees.” 1 Hardin, supra, at 449. Because of the multi-
plicity of factors, a number of bargaining units may exist at a single
employer’s plant or store, or one bargaining unit may exist across various
employers. See 1 Hardin, supra, at 462-72, 508-21 (discussing various
types of unit classifications and multi-employer units). We should also
note that an NLRB election is not a prerequisite to an employer’s recogni-
tion of a union or its agreement to a CBA. All that is required is that the
majority of the employees in the unit desire to be represented by the union
and that the unit for bargaining be “appropriate.”

4Section 8(a)(3) describes the required dues as “the periodic dues and
the initiation fees uniformly required as a condition of acquiring or retain-
ing membership.”



10 UNITED Foob & ComMERciAL WorkeRs V. NLRB

‘join’ the union (except by paying fees and dues)”). There-
fore, there is no realistic difference from a legal standpoint
between a union shop and an agency shop, although under a
union shop the union may, if it wishes, place an employee
who only pays dues on its “membership” rolls. General
Motors, 373 U.S. at 743-44. There are, however, certain limi-
tations on the costs that members in name only — or nonmem-
bers° — can be compelled to bear by way of dues.® The
Supreme Court held in Communication Workers of America
v. Beck, 487 U.S. at 762-63, that nonmembers need pay “only
those fees and dues necessary to ‘performing the duties of an
exclusive representative of the employees in dealing with the
employer on labor-management issues.” ” (quoting Ellis v.
Brotherhood of Railway, Airline and Steamship Clerks, 466
U.S. 435, 448 (1984)). The Beck Court further characterized
‘necessary duties’ as those functions that are “germane to col-
lective bargaining, contract administration or grievance
adjustment.” 487 U.S. at 745 (emphasis added). The issue to
be decided in this case is whether or not Locals 7 and 951 vio-
lated the Beck rule by compelling nonmembers to pay their
share of the costs of organizing their employers’ competitors

The terms “dues-paying nonmembers,” “financial core members,” “ob-
jecting nonmembers,” and “nonmembers,” are used interchangeably in the
case law to refer to employees who pay only the required dues or the
“agency fees,” regardless of whether the employees are subject to a union
shop or an agency shop provision. In this case, while we use the term
“nonmembers,” throughout our opinion, our analysis and decision are
equally applicable to employees in both agency shops and union shops.
We note that the nonmembers in this case “resigned” from the union,
asserting their rights under Beck and General Motors. United Food and
Commercial Workers, 329 NLRB No. 69, 162 L.R.R.M. (BNA) 1177, at
WL *1-*2 (Sep. 30, 1999). Because they were employed under a union
shop arrangement, Local 7 chose to treat its former members as “financial
core members.” Id. Local 951 accepted the resignations of its members
and treated them as nonmembers. Id. The Board, in its decision, refers to
both groups of employees as “nonmembers,” and for that reason, we do
also.

®The term “dues”, as used throughout our opinion, includes all pay-
ments required of the nonmembers, including “fees” and “assessments.”
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or, conversely, whether unions are permitted under the NLRA
to charge nonmembers for the costs of such organizing activi-
ties. In short, is the function of organizing other employers in
a competitive market germane to collective bargaining with
the nonmembers’ employer?

The individual petitioners in this matter are nonmembers of
Locals 7 and 951, which serve as their exclusive bargaining
representatives, and are employed by various employers in the
retail food industry.” They filed charges with the National
Labor Relations Board (“NLRB”) contending that it was an
unfair labor practice for the unions to use their dues to pay for
the costs of organizing. The Board dismissed the charges,
relying on its decision in California Saw and Knife Works,
320 NLRB No. 224 (1995), the first case in which it was cal-
led upon to apply Beck. In California Saw, the Board held that
nonmembers’ dues may be used for a union’s activities out-
side the nonmembers’ bargaining unit, but only if those activi-
ties are “germane to the union’s role in collective-bargaining,
contract administration and grievance adjustment.”® In the
present case, the Board determined, after extensive factfind-
ing, that “at least with respect to organizing within the same
competitive market as the bargaining unit employer,” organiz-
ing is germane to collective bargaining, and concluded that
“[such] organizing expenses are chargeable to bargaining unit
employees under the California Saw standard.” United Food
and Commercial Workers, 329 NLRB No. 69, 162 L.R.R.M.

"Mulder, Buck and Gibbons were employees of Meijer, Inc. in Michi-
gan, for which Local 951 serves as the exclusive bargaining representa-
tive. McReynolds was an employee of City Markets in Glenwood Springs,
Colorado, for which Local 7 serves as the exclusive bargaining representa-
tive. Kipp was an employee of City Markets in Fruita, Colorado, for which
Local 7 serves as the exclusive bargaining representative. 329 NLRB No.
69 at WL *1-*2.

8 The NLRB’s decision was upheld by the Seventh Circuit which
enforced the Board’s order. International Association of Machinists &
Aerospace Workers v. NLRB, 133 F.3d 1012 (7th Cir. 1998), cert. denied,
525 U.S. 813 (1998).
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(BNA) 1177, at WL *6 (Sep. 30, 1999). The Board seeks
enforcement of its order dismissing the petitioners’ unfair
labor practice charge, while the nonmembers seek review and
ask us to vacate the order.

We have jurisdiction over the respective petitions under
88 10(e) and 10(f) of the NLRA, 29 U.S.C. 8§88 160(e)-(f). A
panel of this court declined to enforce the Board’s order, and
granted the relief sought by the nonmembers, concluding that
it was compelled to do so by Beck and Ellis. United Food
and Commercial Workers Union v. NLRB, 249 F.3d 1115 (9th
Cir. 2001). The court convened en banc to reconsider the mat-
ter.

We now enforce the order of the Board and hold that, under
8§ 8(a)(3) of the NLRA, a union serving as a bargaining unit’s
exclusive bargaining representative is permitted to charge all
employees, members and nonmembers alike, the costs
involved in organizing, at least when organizing employers
within the same competitive market as the bargaining unit
employer.

I. Courts Are Required to Give Substantial Deference to
the NLRB

[1] The NLRB is one of the defining features of the
NLRA’s statutory scheme. Courts are required to defer to the
NLRB on statutory interpretation under Chevron, and the def-
erence to be accorded to the NLRB in its decisions on ques-
tions of fact and policy determinations is well settled.
Moreover, under the NLRA, the Board has primary jurisdic-
tion over claims of unfair labor practices, and the claim made
by the petitioners — of improper assessment and use of union
dues — constitutes an unfair labor practice claim under
8§ 8(a)(3). Beck, 487 U.S. at 742, 743 (discussing the primary

°Ellis v. Brotherhood of Railway, Airline and Steamship Clerks, 466
U.S. 435 (1984).



UNITED Foob & ComMERciAL WorkeRs V. NLRB 13

jurisdiction of the Board over unfair labor practice claims);
see also Lechmere, Inc. v. NLRB, 502 U.S. 527, 536 (1992)
(“It is certainly true, and we have long recognized, that the
Board has the ‘special function of applying the general provi-
sions of the Act to the complexities of industrial life.” ).

[2] The Chevron doctrine requires that this court defer to
the NLRB’s interpretation of the NLRA if its interpretation is
rational and consistent with the statute. NLRB v. United Food
and Commercial Workers Union, 484 U.S. 112, 123 (1987)
(citing Chevron USA, Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 843 (1984)). Where the statute is
ambiguous, Chevron dictates that “a court may not substitute
its own construction of [the] statutory provision for a reason-
able interpretation made by . . . an agency.” Chevron, 467
U.S. at 843-844. Courts may only ignore the views of the
agency where the intent of Congress is clear on the face of the
statute. Chevron, 467 U.S. at 842-43. Here, the only statutory
provision that governs the dues that nonmembers may be
required to pay is 8 8(a)(3). That section, however, does not
describe what types of expenditures may or may not be made
from those dues. Thus, for Chevron purposes, it is ambiguous.

The nonmembers assert that the Board is owed no special
deference in the case before us in light of Seay v. McDonnell
Douglas, 427 F.2d 996 (9th Cir. 1970), further proceedings,
533 F.2d 1126 (9th Cir. 1976). In Seay, we stated:

[t]he policy behind the pre-emption doctrine is not
served by deferring to the Board where a constitu-
tional question is validly presented. The Board’s
special expertise in labor controversies does not
extend to the interpretation of the Constitution. That
field has traditionally been reserved to the courts.

427 F.2d at 1002-1003 (emphasis added). The
Seay nonmembers asserted a substantial First Amendment
claim: They contended that their dues “were used in substan-
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tial amounts for political and ideological purposes contrary to
[their] wishes and in derogation of their constitutional rights
under the First, Fifth and Ninth Amendments.” 427 F.2d at
999. Seay was part of a line of cases resolving First Amend-
ment claims made by nonmembers whose unions used their
dues for political purposes, such as contributing to political
candidates, engaging in political speech, and supporting or
opposing legislation. The cases primarily arise in the public
sector context or under the RLA. The guiding principle of the
line of cases is that in order to protect the First Amendment
rights of nonmembers, their dues may not be used for political
purposes.” Seay applied this principle in the context of the
NLRA. Because the issue in the case before us does not
involve any claim (let alone a substantial claim) regarding
First Amendment rights, but rather the question of whether
organizing an employer’s competitors is germane to collective
bargaining, the statement in Seay on which the nonmembers
rely in no way affects our obligation to defer to the Board.

The nonmembers also cite Dean v. Trans World Airlines,
Inc., 924 F.2d 805, 809 (9th Cir. 1991), in which we stated
that the Supreme Court, in Chicago Teachers Union v. Hud-
son, 475 U.S. 292, 310 (1986), “establishe[d] “constitutional
requirements for the Union’s collection of agency fees.” ” The
nonmembers erroneously read our statement to mean that any
charge that a nonmembers’ dues are being used for activities
that are not germane to collective bargaining requires inter-
pretation of the Constitution. Neither Dean nor Hudson stands
for any such proposition. Both cases involved the question of
the procedures a union is required to establish in order to
implement the guarantee that nonmembers’ dues will not be

93ee Abood v. Detroit Board of Education, 431 US. 209 (1977) (hold-
ing that, in the public employment context, unions are not permitted to
spend nonmembers’ dues on political activities); Brotherhood of Railway
Clerks v. Allen, 373 U.S. 113 (1963) (holding that, under the RLA, unions
are not permitted to spend nonmembers’ dues on political activities);
International Association of Machinists v. Street, 367 U.S. 740 (1961)
(same).
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used in a manner that violates their First Amendment rights.
Although we stated in Dean that it was a constitutional viola-
tion for the union to collect dues without adhering to Hud-
son’s procedural requirements, we did not proceed beyond
that procedural ruling and suggest that it would be a violation
of the Constitution for a union to use dues for non-political
activities that are not germane to collective bargaining. Nor,
of course, did Hudson.** 475 U.S. at 294.

[3] Where the claim made by nonmembers does not involve
unions’ use of dues for political purposes, but only raises the
question whether the challenged union activities are germane
to collective bargaining, we defer to the Board. The germane
Versus non-germane issue requires an informed assessment of
the practical relationship between the challenged activity and
the bargaining process. The Supreme Court has “not hesitated
to defer to the Board’s interpretation of the Act in the context
of issues” that “implicate[ ] its expertise in labor relations.”
NLRB v. City Disposal Systems, Inc., 465 U.S. 822, 829-30 n.
7 (1984). See Beth Israel Hospital v. NLRB, 437 U.S. 483,
500-501 (1978) (stating that the Board is entitled to deference
because it is “expert in federal national labor relations poli-
cy”). The issue before us requires the very expertise the Court
emphasized in City Disposal Systems and Beth Israel Hospi-
tal. Accordingly, we do not hesitate to defer to the Board’s
determination here.

“Because the Supreme Court in Hudson sought to protect the constitu-
tional rights of nonmembers not to have their dues used for political pur-
poses, it established “constitutional” procedural requirements governing
the collection of dues. Hudson requires “an adequate explanation of the
basis for the [dues], a reasonably prompt opportunity to challenge the
amount of the [dues] before an impartial decisionmaker, and an escrow for
the amounts reasonably in dispute while such challenges are pending.”
475 U.S. at 310. From a practical standpoint, a single set of procedures is
necessary for the implementation of the guarantee that nonmembers will
have a right to challenge the unions’ uses of their dues. Accordingly, the
Hudson procedures are applicable to the collection of dues generally, and
no distinction is made between expenditures that violate First Amendment
rights and expenditures that are simply non-germane.
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Il. The Board’s Decision that Organizing Is Germane to
Collective Bargaining Is Correct and Is Entitled to
Deference

[4] Not only do the nonmembers fail substantially to con-
test the Board’s actual factfinding in this case, but the Board’s
determinations are fully consistent with the realities of collec-
tive bargaining. Organizing is central to the purpose of the
NLRA. It is a necessary first step to collective bargaining
because without organizing, there can be no majority of union
member employees who may lawfully insist that an employer
bargain collectively. Because the union can only become the
collective bargaining representative if enough employees
agree, the initial recruitment and incorporation of new mem-
bers into a nascent bargaining unit through organizing is cru-
cial.

[5] The specific question here involves organizing outside
the nonmembers’ bargaining unit, in particular the employees
of competing employers. Such organizing may be crucial to
improving the wages, benefits, and working conditions of
employees in the bargaining unit. Organizing outside the bar-
gaining unit, when successful, “eliminat[es] the competition
of employers and employees based on labor conditions
regarded as substandard.” Apex Hosiery Co. v. Leader, 310
U.S. 469, 503 (1940). The fact that an employer’s competitors
are not unionized, and likely pay lower wages and provide
lesser benefits, significantly weakens the union’s ability to
bargain with the employer, and decreases the union’s pros-
pects of achieving the economic objectives of the members of
the bargaining unit.”

2Members of Congress enacting § 8(a)(3) in 1947 vigorously (and suc-
cessfully) opposed a proposal prohibiting a union from serving as the
exclusive bargaining representative for competing employers precisely
because union organizing of competing employers “protects wage stan-
dards from being undercut by lower-wage areas and lower-wage employ-
ers.” 2 NLRB, Legislative History of the Labor Management Relations
Act, 1947, at 1039 (Sen. Murray). Similarly, they argued, “employees
must make their combination extend beyond one shop” because otherwise
“organized workers would . . . be required to conform to the standard of
the lowest paid, unorganized workers.” 1 Id. at 680 (Rep. Price).
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The NLRB’s conclusion in this case that extra-bargaining
unit organizing is germane to collective bargaining and a
proper use of nonmembers’ dues was supported by extensive
economic research and data on organizing and collective bar-
gaining in general, as well as with respect to the retail food
industry. Expert testimony by several witnesses established
that generally economists have found “a positive relationship
between the extent of unionization of employees in an indus-
try or locality and negotiated wage rates.” 329 NLRB No. 69,
at WL *7. Numerous studies by economists and labor scholars
also documented a significant positive relationship between
the rate of unionization and the negotiated wage rates in sev-
eral union shop industries in the retail food area. Case studies
of specific retail food geographic markets also confirmed the
results of the statistical studies. 329 NLRB No. 69, at WL *7
- *9. The NLRB’s findings reveal that management is far
more willing to negotiate higher wage rates when its competi-
tors are subject to the same union costs. 329 NLRB No. 69 at
WL *7. Conversely, management is comparatively unwilling
to yield to union demands when its competitors are not sub-
ject to similar obligations and costs.

[6] It is in recognition of these facts that the NLRB found
that, for NLRA industries, organizing within the competitive
market is germane to collective bargaining. Accordingly, the
NLRB concluded that under the “necessary” or “germane” to
collective bargaining standard of Beck, nonmembers may be
compelled to bear their fair share of the costs of organizing.
The Board’s conclusions are not only reasonable and sup-
ported by substantial evidence, for which reasons alone we
must adopt them, but they are completely in accord with the
economic realities of collective bargaining, as well as with the
language and purposes of the NLRA.*

¥*We leave it to the Board to determine, in subsequent cases applying
the rule we today approve, whether or not challenged organizing expenses
indeed relate to “organizing within the same competitive market.”



18 UNITED Foob & ComMERciAL WorkeRs V. NLRB

I11. Beck Does Not Bar the NLRB from Determining
Which Expenses are Chargeable to Nonmembers,
Including Expenses of Extra-Bargaining Unit
Organizing

The nonmembers argue that the Board’s decision was in
error because the Supreme Court in Beck foreclosed the possi-
bility that extra-bargaining unit organizing is germane to col-
lective bargaining. This argument finds its origin in Ellis v.
Brotherhood of Railway, Airline and Steamship Clerks, 466
U.S. 435 (1984), in which the Supreme Court held that orga-
nizing was not germane to collective bargaining under the
Railway Labor Act (“RLA”), and therefore its costs could not
be charged to nonmembers. The RLA, in contrast to the
NLRA, does not establish an administrative agency that is
authorized to interpret and enforce the Act. In Ellis, therefore,
unlike in cases under the NLRA, there was no administrative
agency to which the courts could defer, and the judiciary was
required to make its own determinations, ab initio, as to
whether various activities were germane to collective bargain-

ing.

The Ellis decision was made in the context of a statute
designed to regulate the railroad industry. At the time the
RLA was enacted, that industry was highly organized and the
employers (and the organizing activities) were national in
scope. The Court emphasized the fact that the president of a
major railway labor union specifically represented to Con-
gress at the time of the enactment of § 2, Eleventh of the RLA
that the union shop would have no effect on the bargaining
power of unions covered by the Act, and that it would serve
only to make those unions stronger generally.** 466 U.S. at

“The RLA union-security clause, §2, Eleventh, 45 U.S.C. § 152,
enacted in 1951, was explicitly modeled on § 8(a)(3) of the NLRA, and
the language of the two provisions is virtually identical. Section 2, Elev-
enth states that employers and unions may enter into agreements “requir-
ing, as a condition of continued employment, that within sixty days



UNITED Foob & ComMERciAL WorkeRs V. NLRB 19

451-52. In addition, Ellis involved organizing that, in contrast
to the case before us, was directed in part at employers that
were not in the same branch of the transportation industry as
the bargaining unit employer, and even at employers that were
not in the transportation industry at all.** Ellis v. Brotherhood
of Railway, Airline and Steamship Clerks, 685 F.2d 1065,
1075 (9th Cir. 1982) (Whelan, J., dissenting) (quoting the
lower court’s findings of undisputed material facts as to the
nature of the disputed expenses). In Ellis, the Court concluded
that the only purpose organizing under the RLA could serve
was to strengthen the union generally. Because this provided
only attenuated benefits to nonmembers within a bargaining
unit, the Court held that under the RLA organizing costs
could not be charged to such individuals. 466 U.S. at 451.

The nonmembers next point to the Court’s statements in
Beck that the RLA provision at issue in Ellis and the NLRA
provision at issue in Beck are “statutory equivalents,” which
are “in all material respects identical,” and that “Congress
intended the same language to have the same meaning in both
statutes.” 487 U.S. at 745-46. These statements were made in
the context of the Court’s holding that the provisions of the
two Acts were designed to afford employees the same protec-
tion: that Congress intended to protect employees covered
under both Acts against the unions’ use of their dues for pur-
poses not germane to collective bargaining. The nonmembers
urge us to extend the Court’s reasoning so as to hold that

following the beginning of such employment, . . . all employees shall
become members of the labor [union].” The provision describes the
required dues as “the periodic dues, initiation fees, and assessments (not
including fines and penalties) uniformly required as a condition of acquir-
ing or retaining membership.”

*The Court did not comment on the fact that the employer in Ellis was
an airline rather than a railroad. We, too, consider that fact to be of no sig-
nificance. The Court was construing an Act that was designed to govern
the railroad industry and that was only amended later to cover the airline
industry as well. See note 1, supra.
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because organizing, which is conducted for the general pur-
pose of strengthening the union, is not germane to collective
bargaining under the RLA, the extra-bargaining unit organiz-
ing of competitor employers cannot be germane under the
NLRA. 487 U.S. at 745-46. Essentially, the nonmembers con-
tend that the Supreme Court’s statements in Beck regarding
“statutory equivalen[ce]” require that the RLA provision and
the NLRA provision be applied identically at the level of the
specific expenditures that may be charged to nonmembers:
They assert that expenditures not chargeable under one statute
are necessarily not chargeable under the other, or to put it dif-
ferently, that what is “germane” under one Act is identical in
all cases and circumstances to what is “germane” under the
other.*

We should first remove any question as to whether the Beck
Court dealt with the question of what activities are germane
to collective bargaining. It did not. In Beck, the union argued
that unlike the RLA, the NLRA does not restrict unions to
charging nonmembers only for those activities that are ger-
mane to collective bargaining, and that unions are free under
the NLRA to expend nonmembers’ dues on activities that do
not serve to advance their interests as members of the bargain-
ing unit. The Court rejected this argument, holding that Con-
gress’ intent in both statutes was the same — to permit only
those expenditures that are germane to the collective bargain-

*The nonmembers assert that this court held in Seay v. McDonnell
Douglas Corp., 427 F.2d 996 (9th Cir. 1970), further proceedings, 533
F.2d 1126 (9th Cir. 1976), that RLA cases interpreting the equivalent
union-security provision are “equally applicable” to the NLRA. They
grossly mischaracterize our statement in Seay. In Seay, we stated that two
specific cases, International Association of Machinists v. Street, 367 U.S.
740 (1961), and Brotherhood of Railway Clerks v. Allen, 373 U.S. 113
(1963), RLA cases dealing with the constitutional question of whether
nonmembers’ dues could be used for political purposes, were equally
applicable to the NLRA. Seay, 427 F.2d at 1003; Seay, 533 F.2d at 1128
n. 3. The nonmembers in this case make no similar constitutional claim,
and do not contend that the holdings in Street and Allen are controlling.
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ing function. 487 U.S. at 762-63. It left to the Court of
Appeals the ultimate resolution of the question of which spe-
cific expenditures were germane and therefore chargeable to
nonmembers.

It is equally clear that the Court did not intend that “statu-
tory equivalen[ce]” be applied at the level of specificity urged
by the nonmembers, and that the NLRB remains free to deter-
mine what union activities are germane to collective bargain-
ing in industries covered by the NLRA. There are two
principal reasons why we conclude that the nonmembers’
argument that “statutory equivalen[ce]” should apply to spe-
cific determinations of germaneness misperceives the force of
the Beck statements. First, the nonmembers’ reading of the
term ignores the fact that Congress established entirely differ-
ent procedures for the interpretation of each Act. Under the
NLRA, primary jurisdiction over its interpretation lies with
the NLRB, but under the RLA, exclusive jurisdiction lies, as
with many statutes, with the courts. This difference was
explicitly recognized by the Supreme Court in Beck, in which
it asserted that “[u]nlike the NLRA, . . . the RLA establishes
no agency charged with administering its provisions, and
instead leaves it to the courts to determine the validity of
activities challenged under the Act.” 487 U.S. at 743. This
difference alone militates strongly against the automatic
application of factual findings made by courts regarding the
“germaneness” of various union activities in the nationwide
transportation industry to cases involving run-of-the-mill local
commercial businesses covered by the NLRA.

The practical effect of the nonmembers’ argument would
be to deprive the NLRB of its jurisdiction to make factual
determinations regarding what is germane to collective bar-
gaining in industries that have entirely different bargaining
histories and procedures than the railroad industry. Adjudicat-
ing issues relating to the manner in which a union may prop-
erly operate is a major function of the NLRB, and the
expertise of the Board in factfinding and the operation of
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labor policy is substantial. Moreover, the specific question
presented in this case — whether “organizing” is “germane to
collective bargaining” — is a complex and difficult one for
the layman, member of the judiciary or not. The answer
requires a sophisticated understanding of labor relations and
the collective bargaining process. As the Seventh Circuit
noted in International Association of Machinists & Aerospace
Workers v. NLRB, 133 F.3d 1012 (7th Cir. 1998), cert.
denied, 525 U.S. 813 (1998),

[i]t is hard to think of a task more suitable for an
administrative agency that specializes in labor rela-
tions, and less suitable for a court of general jurisdic-
tion, than crafting the rules for translating the
generalities of . . . the statute as authoritatively con-
strued in Beck . . . into a workable system for deter-
mining and collecting agency fees.

133 F.3d at 1015.

The second reason we read the statutory equivalence state-
ments as not requiring that all decisions regarding germane-
ness be identical under the two Acts is that the Supreme Court
in Ellis explicitly based its decision upon its close review of
the legislative history of the RLA. The Act was adopted in
order to provide a labor relations structure for the railroad
industry — an industry that was highly organized, and in
which the process of collective bargaining was significantly
different from that which exists under the NLRA."” The RLA

"The industries covered by the RLA, at the time of enactment of the
RLA union-security provision, had over 90% membership. International
Machinists v. Street, 367 U.S. at 754, 762 (citing Congressional testi-
mony). In contrast, the industries covered by the NLRA historically had
very low levels of organization. Unionization levels in the private sector
peaked at 38% in 1954, after about 20 years of growth following the pas-
sage of the NLRA. By 1993, union density had fallen to 13%, and is now
less than 10%. Christopher David Ruiz Cameron, The Labyrinth of Soli-
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establishes a highly detailed mandatory scheme for dispute
resolution that has no parallel in the NLRA. In the case of a
“minor” dispute'® under the RLA, the union and employer are
required to attempt to negotiate a settlement, and if unsuccess-
ful, to submit to binding arbitration. RLA 8§ 3, First. In the
case of a “major” dispute, after negotiation and mandatory
mediation are attempted, the parties must consider binding
arbitration. 88 6, 2, Second, 5, First, 7. Should either party
refuse to arbitrate, the President may establish an Emergency
Board where appropriate to investigate and report on the dis-
pute. § 10. Only after completing these steps may a union or
employer resort to self-help such as a strike or other unilateral
action. 88 2, Seventh, 5 First, 6, 10. See Brotherhood of Rail-
road Trainmen v. Jacksonville Terminal Company, 394 U.S.
369, 378-379 (1969). The NLRA contains no similar scheme
and no mandatory process of dispute resolution. In fact, the
process by which collective bargaining is conducted, as well
as the subject matter of that bargaining,* and the methods by
which most contracts are ultimately obtained,® all differ sub-

darity: Why the Future of the American Labor Movement Depends on
Latino Workers, 53 U. Miami L. Rev. 1089, 1103 (1999). See also Jenni-
fer Friesen, The Costs of “Fee Speech” — Restrictions on the Use of
Union Dues to Fund New Organizing, 15 Hastings Const. L.Q. 603, 642
(discussing the “dramatic decline in union strength since the end of World
War 117).

B“Minor” disputes “are controversies over the meaning of an existing
collective bargaining agreement in a particular fact situation, generally
involving only one employee.” Brotherhood of R. R. Trainmen v. Chicago
R. & I. R. Co., 353 U.S. 30, 32 (1957); RLA 8§ 2, Sixth. “Major” disputes
“result when there is disagreement in the bargaining process for a new
contract.” 353 U.S. at 32; RLA § 2, Seventh.

¥Although under both Acts, there is a duty to bargain in good faith over
certain subjects, and parties are permitted to bargain to an impasse over
them, the Court has stated explicitly that the mandatory scope of bargain-
ing under each Act is not the same, despite similar language describing the
duty to bargain. First Nat. Maintenance Corp. v. N.L.R.B., 452 U.S. 666,
686 n. 23 (1981).

2n the transportation industry, the vast majority of disputes are settled
by direct negotiation, and resort to strikes is relatively rare. The number
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stantially. In recognition of these and other differences, the
Supreme Court has noted with respect to the collective bar-
gaining process, “The relationship of labor and management
in the railroad industry has developed on a pattern different
from other industries. The fundamental premises and princi-
ples of the Railway Labor Act are not the same as those which
form the basis of the National Labor Relations Act.” Brother-
hood of R. R. Trainmen v. Chicago R. & I. R. Co., 353 U.S.
30, 31 n.2 (1957). It is implausible, given these significant
differences between the processes by which labor unions and
employers negotiate agreements and resolve disputes under
the two Acts, that in Beck, the Court intended, without so stat-
ing, that only what is “germane” to the bargaining process
under the RLA can be considered “germane” to the entirely
dissimilar bargaining process under the NLRA.

We recognize that in Beck the unions argued that differ-
ences between the two statutes and in their legislative histo-
ries required that the two provisions at issue here be given
entirely different meanings. The Court rejected the argument,
holding that the provisions were to be given the same mean-
ing: under both Acts, the Court said, only the costs of activi-
ties germane to collective bargaining may be charged to
nonmembers. Giving the provisions this same general mean-
ing, however, does not mean that they must be applied identi-
cally under two entirely different sets of factual and legal
circumstances. The Court has stated that there are significant
limitations on the analogies that can be drawn between the
two statutes. For example, in Jacksonville Terminal Co., the
Court refused to read the secondary boycott prohibitions of

of strikes in NLRA-covered industries far outstrips the number of strikes
in the transportation industry; where there were thousands of NLRA
strikes per year, one study showed that roughly a dozen occurred annually
in the transportation industry. Beatrice M. Burgoon, Mediation of Railroad
and Airline Bargaining Disputes, The Railway Labor Act at Fifty: Collec-
tive Bargaining in the Railroad and Airline Industries 71, 73-74, 93-94
(1977).
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the NLRA into the RLA, because although the NLRA is help-
ful in “mapping out very general boundaries of self-help
under the [RLA],” the complexities of the question presented
and the fact that “[fl[rom the point of view of industrial rela-
tions our railroads are largely a thing apart” made it inappro-
priate to try to incorporate into the RLA the “detailed law” on
the subject developed under the NLRA. 394 U.S. at 391-92
(citations omitted). The boundaries for the proper application
of the Beck statements stem from similar reasons and have a
similar effect: The Beck statements do not require that courts
import the “detailed law” developed under the RLA into the
NLRA.

The Supreme Court has repeatedly admonished the lower
courts against overreading its precedents, and we find that
admonishment particularly applicable here. See Alexander v.
Sandoval, 121 S.Ct. 1511, 1517 (2001) (“[T]his Court is
bound by holdings, not language.”). Perhaps recognizing the
differences in organizing under the two statutes and the
required deference to the NLRB, the Beck Court offered no
indication of what types of expenditures might be ‘germane
to collective bargaining,” or ‘necessary to performing the
duties of the exclusive bargaining representative,” under the
NLRA when it held that ‘germaneness’ was the applicable
standard under both statutes. We see no reason to extend, and
thereby transform, the holding of Beck into a decision the
Court did not make.

In the case before us, the Board undertook thorough fact-
finding and a searching examination of the statute and the
governing case law when applying the Beck germaneness rule
to the case of organizing. Its findings regarding NLRA-
covered industries revealed factual and economic circum-
stances that are wholly different from those prevailing in the
railroad industry when the RLA provision was enacted, and
at the present time, including fundamental differences in the
nature of the bargaining process itself. Based on all these cir-
cumstances, the Board reached the conclusion that organizing
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under the NLRA, at least with respect to competitors of the
employers’ employees, is germane to collective bargaining.
The result reached by the Board is not precluded by the lan-
guage of Beck, but is fully consistent with it. Accordingly, it
is our duty under the NLRA, to affirm the Board’s decision
and enforce its order.*

IV. Conclusion

[7] We agree with the Board that the decision of the
Supreme Court in Beck is not to be read as holding that only
expenses that are germane under the RLA are germane under
the NLRA, and we conclude that we are required to defer to
the Board’s ruling in this proceeding — a ruling that is con-
sistent with the language and purpose of the NLRA, as well
as with the economic realities of the collective bargaining
process. Accordingly, we hold that under 8§ 8(a)(3) of the
NLRA, a union serving as a bargaining unit’s exclusive bar-
gaining representative is permitted to charge nonmembers the
costs involved in organizing, at least when organizing
employers within the same competitive market as the bargain-
ing unit employer.

Enforcement of the Board’s orders with respect to Locals
7 and 951 is GRANTED. The petitions for review of those

Zn addition to the unfair labor practice charges brought against Locals
7 and 951 by several nonmembers, petitioner Hilton brought a charge
against United Food and Commercial Workers Union Local 1036 claiming
that the “welcoming letter” issued by the local was inadequate to advise
new employees of their rights under NLRB v. General Motors Corp., 373
U.S. 734 (1963). The NLRB found that the letter indeed was inadequate
and ordered that the union take certain affirmative steps to remedy the vio-
lation. 329 NLRB No. 69, at WL * 16 - *19. We conclude that the original
panel opinion issued in appeal No. 99-71317 was correct as to the “wel-
coming letter,” and we reinstate the part of the opinion upholding the
Board’s decision that the letter was inadequate to advise new employees
of their General Motors rights, but remanding for the Board to modify its
remedy as it was overbroad. United Food and Commercial Workers Union
v. NLRB, 249 F.3d at 1120.
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orders are DENIED. Enforcement of the Board’s order with
respect to Local 1036 is DENIED. The petition for review of
that order is GRANTED. The matter involving Local 1036 is
REMANDED to the Board for action in accordance with this
opinion.



